
24 March 2016 

Mr David Driscoll 
Parliamentary Officer (Committees) 
Standing Committee on Legislation 
GPO: BoxA11 
PERTH WA 6837 

Email : lclc@parliament.wa.gov.au 

Dear Mr David Driscoll 

INQUIRY INTO MINING LEGISLATION AMENDMENT BILL 2015 

Q cME 

On 23 February 2016, the Legislative Council referred the Mining Legislation Amendment Bill 
2015 (the Bill) to the Standing Committee on Legislation (the Committee) for its inquiry and report 
by 10 May 2016. 

As the peak resources sector body in Western Australia, the Chamber of Minerals and Energy of 
Western Australia (CME) has been invited to provide a written submission on matters relating to 
the scope, purpose, policy and structure of the Bill. 

CME has also been invited to appear before the Committee on Monday, 4 April 2016. 

CME welcomes the Department of Mines and Petroleum's (DMP) efforts to implement a risk and 
outcomes based regulatory framework and remove unnecessary duplication in the approvals 
process. 

CME supports the 'low-impact' notification process which the Bill will enable. This new approach 
will result in a significant reduction in the need for many Programme of Works (PoW) applications 
and reduce the time and cost for mining and exploration companies. 

Further detail on the low-impact activity framework and the new Environmental Management 
System for Mining Proposals will need to be addressed in regulations. To this stage, CME has 
been well engaged on the development of these aspects and expects ongoing consultation with 
industry. 

The introduction of the new Part IVAA - Environmental management within the Mining Act is 
intended to remove the need for a separate clearing permit under the Environmental Protection 
Act 1986 (WA) (EP Act). 

CME considers the Committee's inquiry into the Bill should focus on ensuring these amendments 
deliver on reducing red-tape and avoid any duplication of the EP Act. Examples where this 
duplication could arise and which requires the Committees attention include: 

• The introduction of the concept of "environmental harm" is inconsistent with how it is 
defined and used in the EP Act; 

• Requiring certain vegetation clearing to be assessed and approved by DMP in 
circumstances where clearing has already been assessed or would ordinarily be exempt 
from the requirement for a clearing permit; and 
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• Introducing a power to impose additional reporting requirements to those which apply 
under the EP Act. 

Inconsistencies and duplication of process which increase administrative burden and cost to 
industry with little overall environmental benefit. 

CME considers some of the strong opposition against the Bill which exists amongst the 
prospecting sector has evolved out of an earlier proposal by the DMP to introduce application 
fees for Programme of Works and Mining Proposals to recover costs of $2.7 million annually. 

The legislative power to introduce assessment fees already exists under the current Mining Act 
1978 under Section 82 (1)(ca)(i) and Section 82A (2)(ba). However, CME shares the opposition 
to cost-recovery and considers all sections related to prescribing assessment fees should be 
removed from the Bill. 

A summary of the matters raised by CME as part of the consultation on the exposure draft of the 
Bill in November 2014 and subsequent submission to DMP in response to the proposed changes 
is presented for the Committee's review in Attachment 1. Included is DMP's response to those 
issues and any outstanding issues held by industry. 

Western Australian companies are competing globally to attract capital so it is vital we have the 
right policy settings to remain an attractive investment destination. Subject to the Committee's 
consideration of the issues identified by CME, we support the Bill's swift passage through 
Parliament. 

Should you have any further queries on the above matters, please contact Kane Moyle, Manager 
- Environment and Land Access, on (08) 9220 8511 or k.moyle@cmewa.com. 

Reg Howard-Smith 
Chief Executive 

-

Att: Table 1 - DMP response to CME Submission on Mining Legislation Amendment Bill 
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Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Description/Effect 

Section in 
Current 
Version of Bill 
(23/02/16) 

Division 1 - Preliminary 

Section 103AA - Section 
Terms used - 103AA 
environment 

Section 
Terms 

103AA - Section 
used - 103AA 

environmental harm 

CME Comments on Exposure Draft 

Industry supports a narrow definition with 
the exclusion of social, economic, 
heritage and cultural features from 
'environment' to prevent duplication with 
other regimes (such as the Aboriginal 
Heritage Act 1972). 

This definition differs from the 
Environmental Protection Act 1986 (EP 
Act) which is well understood in Western 
Australia. A new definition will create 
uncertainty and also has the effect that 
any change to the environment triggers 
the relevant action/offences in the 
legislation. The meaning of "adverse 
ecological impacts" should be clarified by 
DMP. 

CME recommend the definition of 
"environmental harm" includes a 
materiality threshold, which is also 
consistent with the approach taken in the 
EP Act. That is, the relevant 

DMP Comments/Response2 

Noted. 

DMP has received legal advice that the 
definition of environmental harm being 
proposed in the Mining Act 1978 
(Mining Act) does not conflict with the 
definition in the Environmental 
Protection Act 1986 (EP Act) . 

The proposed definition is seen to 
have an inherent materiality threshold 
as it does not state that any effect that 
changes the environment will trigger 
relevant action/offences - it states 
adverse ecological effects on the 
environment will trigger an appropriate 
response. 

"relevant action/offence should only be 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

No further action required. 

CME continues to seek clarity on why a 
different definition of "environmental 
harm" has been used for the Bill 
compared to the EP Act, when it is 
purporting to regulate the same issue. 
CME maintains its position a different 
definition risks causing uncertainty over 
a definition which is already well 
understood by industry. 

CME is concerned with DMP's 
response "relevant action/offence 
should only be triggered where there is 
or is likely to be material or serious 
environmental harm - this is not stated 
in either EPA or MA". The EP Act 

1 
NB: Original table has been amended to include a column to reflect the updated Section numbering in the version of the Bill tabled in Parliament 

2 
Department of Mines and Petroleum, DMP Response to CME Submission on Mining Legislation Amendment Bill, 28 May 2015 

11Page 



Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Description/Effect 

Section 103AA 
Terms used 
practicable 

Section in 
Current 
Version of Bill 
(23/02/16) 

- Section 
- 103AA 

Section 103AB - Section 

CME Comments on Exposure Draft 

action/offence should only be triggered 
where there is or is likely to be material 
or serious environmental harm. 

A definition of "practicable" should be 
included which aligns with the EP Act. 
This means it would have regard to 
costs, the state of technical knowledge, 
local conditions and circumstances. 

CME has no comments related to this 

DMP Comments/Response2 

triggered where there is or is likely to 
be material or serious environmental 
harm" - this is not stated in either 
Environmental Protection Authority 
(EPA) or MA - Relevant action will be 
taken in response to potential or 
evident environmental harm 
accordingly regardless of whether 
there are material or serious 
environmental harm implications. 

Noted. The Bill was updated to include 
a definition of practicable, as follows: 

practicable means reasonably practicable 
having regard to, among other things, local 
conditions and circumstances (including costs) 
and to the current state of technical knowledge. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

includes a materiality threshold for 
environmental harm being "material 
environmental harm" and "serious 
environmental harm" (refer to SOA, SOB 
and ss 3A(2) of the EP Act). The use of 
the word "adverse" is not sufficient to 
provide the level of materiality 
consistent with the EP Act. 

As the Bill is currently drafted, it 
appears action could be taken for any 
environmental harm even if it is a 
negligible "adverse impacf'. 

CME maintains its position that if the 
concept of "environmental harm" is to 
be introduced into the Mining Act, it 
should align with the EP Act definition 
which would include a materiality 
threshold. 

This section has been updated to 
include a definition of practicable. 

CME supports the amendment now 
included in the Bill. 
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Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Desc riptionlEffect 

Object of Part 

Section in 
Current 
Version of Bill 
(23102116) 

103AB 

Section 103AM - Section 
Guidelines 103AM 

CME Comments on Exposure Draft 

section. 

These guidelines could require a detailed 
assessment for clearing, including when 
the clearing is associated with 
exploration activities, less than 10 
hectares or to implement a proposal 
approved in a Ministerial Statement. 
Those situations are currently exempt 
under Schedule 6 of the EP Act or the 
Environmental Protection (Clearing of 
Native Vegetation) Regulations 2004 
(Clearing Regulations). 

As such, these guidelines, along with the 
new assessment and approval process 
appear to be creating a new and more 
onerous approval process for clearing 
associated with mining operations 
(particularly for exploration and where 
the clearing is less than 10 hectares). 

As such, CME recommend the 
requirements in guidelines should not 
apply for clearing that is currently 
'exempt' from the need to obtain a 
clearing permit. 

DMP Comments1Response2 

Clause 57 of the Bill amends Schedule 
6 of the EP Act to make activities that 
are assessed under the Mining Act 
exempt from the requirement for a 
separate clearing permit. The 
expectation is that activities that are 
currently exempt from regulatory 
approvals will remain so. In addition, 
some activities that currently require 
approvals will be exempt under the 
amended legislation. 

In the event that the project already 
has had Part IV approval under the EP 
Act, the 10 clearing principles won't 
need to be additionally addressed in 
the mining proposal. 

DMP notes that the Bill does not 
remove exemptions from the 
requirements for clearing permits that 
are currently in Schedule 6 of the 
Environmental Protection Act 1986. 
The Bill adds exemptions for any 
activities that are assessed under the 
Mining Act 1978 via Programme of 
Work (PoW) or Mining Proposal. 

Furthermore, clearing permit 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

CME notes the Bill does not remove 
the current clearing permit exemptions. 

However, the process proposed in the 
Bill is different to the current 
assessment process for which PoWs 
do not require a clearing permit, unless 
the tenement and proposed works are 
located in an environmental sensitive 
area (ESA) or other prescribed 
protected areas. 

Regulation 5, Item 20 of the 
Environmental Protection (Clearing) 
Regulations 2004 also provides a 10 
hectare exemption where a Mining 
Proposal is in place. Currently, 
proponents are required to provide 
baseline environment data, however, 
they are not required to cover the 10 
clearing principles (as the works are 
likely to be lower risk). The proponent 
is also not required to obtain a clearing 
permit. 

If the proponent is required to assess 
against the 10 clearing principles for fill 
PoWs or Mining Proposals (even if the 
proposed clearing would otherwise 

31Page 



Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Description/Effect 

Section in 
Current 
Version of Bill 
(23/02/16) 

Section 1 OJAM Section 
(2)(b) - Guidelines 103AM (2)(c) 

CME Comments on Exposure Draft 

The requirement to consult with "persons 
likely to be affected by the proposed 
clearing" is onerous where a clearing 
permit exemption would otherwise apply. 

DMP Comments/Response2 

exemptions that are contained in 
Schedule 1 of the Environmental 
Protection (Clearing) Regulations 2004 
are not affected by the Bill. 

Section 103AM (2)(c) requires 
consultation. DMP suggests that 
stakeholder consultation is an integral 
component of social licence to operate 
and is standard practice in the mining 
industry regardless of whether an 
activity is exempt from the requirement 
for regulatory approval. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

currently be exempt from the 
requirement to obtain a clearing 
permit), then this will increase the 
requirements to engage external 
botanical specialists and will add to 
regulatory requirements. This is 
because the clearing principles would 
not currently need to be addressed for 
clearing subject to a Mining Proposal I 
PoW and is exempt from a clearing 
permit requirement. 

In relation to paragraph 2 of DMP's 
response, it is not clear where it is 
provided in the Bill that the 10 clearing 
principles will not need to be addressed 
for projects which have had Part IV 
approval under the EP Act. 

Whilst CME agrees stakeholder 
consultation is integral and standard 
practice, introducing such a 
requirement into legislation is not 
justified, particularly given many 
companies will already have 
established means of consulting with 
relevant stakeholders. 

Section 1 OJAM Section It is not clear what this is intended to The management plan refers to that DMP clarified a management plan is 
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Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Further Comments for 
Section in Consideration by the Standing 

Description/Effect Current CME Comments on Exposure Draft DMP Comments/Response2 Committee on Legislation 
Version of Bill 
(23/02/16) 

(2)(e) - Guidelines 103AM (2)(e) address, i.e. what is the management which may be required when only required for tenure overlapping 
plan intended to manage? This should be undertaking activities in reserve land, conservation reserves which is 
clarified. i.e. not a requirement from OMP but consistent with existing OPaW 

from the Department of Parks and requirements. 
Wildlife (DPaW). 

No further action required. 

Section 103AD - Section CME has no comments related to this 
False or misleading 103AD section. 
information 

Division 2 - Programmes of work (PoW) 

Section 103AE - Section The drafting of this section could be Noted. The Bill provides in section This section has been amended from 
Conditions attached 103AE improved. The words "whether or not that 103AE subsection 2, that an activity the earlier exposure draft. The words 
to prospecting use would be a low impact activity" are can be done if a low impact notice is "whether or not that use would be a low 
licences, redundant and are likely to cause given, or a PoW is approved. impact activity" have been removed. 
exploration licences confusion. It should be made clearer that 103AE Conditions attached to grosgecting No further action required . 
and retention a PoW is not required for a low impact licences, exgloration licences and retention 
licences activity. licences 

{2) It is a condition of eve[Y licence that a 
relevant activity that is a low-imgact activity must 
not be done by the licensee on land the subject 
of the licence until -

(al the licensee has given a notice of low-
imgact acli.vity in resgect of the relevant activity; 
Q[ 

(b} the licensee has lodged a grogramme 
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Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Description/Effect 

Section in 
Current 
Version of Bill 
(23/02/16) 

Section 103AF - Section 
Conditions attached 103AF 
to mining leases 

CME Comments on Exposure Draft 

This section should be updated to 
include general purpose leases. PoWs 
can be granted on general purpose 
leases and this section does not reflect 
this. 

Currently, there is an exemption from the 
requirement for a PoW for works that are 
subject to a mining proposal (see Section 
82 (ca)(ii)) . DMP should clarify whether 
this exemption still applies. 

As above, the drafting of this section 
could be improved. The words "whether 
or not that use would be a low impact 
activity" are redundant and are likely to 
cause confusion . It should be made 
clearer that a PoW is not required for a 
low impact activity. 

Division 3 - Mining proposals and mine closure plans 

DMP Comments/Response2 

of work in respect of the relevant activity in 
accordance with Division 4, and the relevant 
activity is approved under this Part. 

Existing section 90 addresses 'General 
Purpose Lease provisions' . Clause 40 
of the Bill revises references in section 
90 so that: 

The existing Mining Act 1978 
provisions dealing with the referral of 
certain proposals to the Environmental 
Protection Authority and the 
requirement to lodge mining proposals 
continue to apply to general purpose 
leases in the same way as they apply 
to mining leases; and 

The proposed new Mining Act 1978 
provisions relating to low-impact 
activities, environmental management 
systems (EMS) and the general 
environmental duty will apply to 
general purpose leases in the same 
way as they apply to mining leases. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

This section has been amended from 
the earlier exposure draft. The words 
"whether or not that use would be a low 
impact activity" have been removed. 

No further action required. 

Section 103AG - Section This section does not apply to mining Correct (unless the State Agreement CME has been consulted further on the 
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Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Description/Effect 

Section in 
Current 
Version of Bill 
(23/02/16) 

Conditions attached 103AG 
to miscellaneous 
licences 

Section 103AJ (5) - Section 103 
Review of mine AJ (5) 
closure plans 

CME Comments on Exposure Draft 

leases granted pursuant to a 
Government agreement. 

Further clarity is required for what is 
considered a low impact activity. CME 
recommend further consultation with 
industry to determine what is considered 
a low impact activity. CME consider the 
activities and clearing currently exempt 
from the need to obtain a clearing permit 
(e.g. exploration, the 10 hectare rule and 
when implementing Ministerial 
Statements) as low impact activities. 

Other examples of a low impact activity 
include (but not limited to) geotechnical 
test pitting, activities involving little or no 
ground disturbance or no vegetation 
damage, raised blade clearing for 
temporary access tracks, installation of 
surface water quality monitoring 
equipment, soil sampling, etc. 

CME question why an extension is 
required to be granted by the Minister. 
Section 103AH (4) should be amended to 
allow for a 'delegated authority' to grant 
an extension for the review of a mine 
closure plan . 

CME also question the requirement for a 

DMP Comments/Response2 

stipulates otherwise), as per section 
103AG (6). 

Agreed, the definition of "low impact 
activity" is not set in the Bill. Once the 
Bill is passed, regulations will be 
required to implement a Low Impact 
Notification system. To this end, as 
CME is aware, DMP is proactively 
engaging with industry and the public 
on what should/could constitute Low 
Impact activities so that the regulations 
can be developed appropriately. 

Proposed section 103AJ (5) states that 
the Director General of Mines may 
grant an extension to the MCP due 
date. 

Section 103AJ now states "no later 
than 3 years" in recognition of short
term projects as pointed out by CME. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

details to support the drafting of 
regulations for a Low Impact 
Notification system. 

CME supports this being prescribed in 
regulations as it will result in a 
significant reduction in the need for 
many PoW applications and reduce the 
time and cost for the sector. 

This issue has been addressed through 
the amendments by DMP. 

No further action required. 
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Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Description/Effect 

Section in 
Current 
Version of Bill 
(23/02/16) 

CME Comments on Exposure Draft 

Mine Closure Plan to be reviewed every 
3 years given this timeframe may not be 
practicable for all mine sites. For 
example, if the mine has a mine life of 
only 2 years or in contrast, if the mine 
has a mine life of 50 years. Mines also 
have natural milestones in their progress. 
Changes to the mine, legal requirements 
or increased knowledge should prompt 
review. 

CME recommend Sections 103AJ 
(2)(a),103AJ (2)(b) and 103AJ (3) are 
updated to replace "no later than 3 years 
after ... " with "in accordance with the 
guideline" . 

For consistency, CME recommended the 
following be inserted for Section 103AJ: 

"This section does not apply to a mining 
lease granted pursuant to a Government 
Agreement, as defined in the 
Government Agreements Act 1979 
Section 2." 

Division 4 - Requirements for programmes of work and mining proposals 

Section 103AN - Section 
Requirements as to 

See comments above related to Section 

DMP Comments/Response2 

For long-term projects, DMP considers 
that 3 years is an appropriate 
timeframe for tenement holders to 
review their environmental 
management related to mine closure. 

The Bill contains provisions for 
exempting projects that are approved 
pursuant to a Government Agreement 
from the requirement for a mining 
proposal (and therefore by default, a 
mine closure plan). 

Proposed section 103AM addresses 
Guidelines. DMP is unsure of the 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

CME supports the Bill allowing the DG 
of Mines to have regard to "other 
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Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Description/Effect 

form and content 

Requirements 
relating to proposed 
clearing of native 
vegetation 

A PoW or mining 
proposal that 
involves the clearing 
of native vegetation 
must address the 
matters required by 
the guidelines 

Section in 
Current 
Version of Bill 
(23/02/16) 

103AN 

Section 103AJ - Section 
Requirements 103AM (2)(a) 
relating to and 103AM 
proposed clearing (2)(c) 
of native vegetation 
and 103AM (1)(b) 
and 103AM (2)(b) 

CME Comments on Exposure Draft 

103AM-Guidelines 

It should be clear that tenement holders 
can include other information as well, 
particularly to address the 'other matters' 
that the Director General can take into 
account. 

Currently, proponents can utilise clearing 
exemptions under Schedule 6 of the EP 
Act and Clearing Regulations. Those 
exemptions mean that clearing can occur 
without onerous assessment and 
consultation processes. 

The requirements in Sections 103AJ and 
103AM are more onerous as they require 
information to be provided (where there 
is currently an exemption), require an 
assessment against the clearing 
principles (only required for clearing 
permits, not exemptions) and will require 

DMP Comments/Response2 

context of this comment, however 
suggests that it may refer to the ability 
for the Director General of Mines to 
consider non-environmental factors 
when making a decision. The Bill 
addresses this by allowing for the 
Director General of Mines to have 
regard to "other matters". For example 
see section 103AO (7)(b). 

The Bill does not remove exemptions 
from the requirements for clearing 
permits that are currently in Schedule 6 
of the EP Act. The Bill adds 
exemptions for any activities that are 
assessed under the Mining Act 1978 
via POW or Mining Proposal. 

Furthermore, clearing permit 
exemptions that are contained in 
Schedule 1 of the Environmental 
Protection (Clearing) Regulations 2004 
are not affected by the Bill. 

To ensure that the impaets of clearing 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

matters". 

No further action required . 

CME notes the Bill does not remove 
the current clearing permit exemptions. 

However, to clarify, CME's concern is 
the assessment process proposed in 
the Bill which is different to current 
assessment process for which PoWs I 
Mining Proposals do not require a 
clearing permit (unless the tenement 
and proposed works are located in an 
environmental sensitive area (ESA) or 
other prescribed protected areas). 

For example, projects which would 
otherwise already be exempt (e.g. EP 
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Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Section in 

Description/Effect Current 
Version of Bill 
(23/02/16) 

Section 
(1 )(b) -

103AK Section 
Lodging 103AO and 

CME Comments on Exposure Draft 

consultation. CME does not support the 
amended process for those exemptions. 

It appears an exemption under Schedule 
6, Item 2 of the EP Act (i.e. clearing 
pursuant to Ministerial Statement) would 
no longer be available if clearing was to 
be assessed under a Mining Proposal. A 
project already subject to a Ministerial 
Statement would be assessed twice and 
potentially subject to separate offset 
conditions. Similarly, other exemptions 
(e.g. Regulation 5, Item 15 of the 
Clearing Regulations) may no longer be 
effective. This section should be clarified 
to ensure there are no unintended 
consequences. 

CME does not support the introduction of 
cost-recovery for the assessment of 

DMP Comments/Response2 

vegetation are assessed (despite no 
longer requiring a clearing permit), 
DMP will incorporate an assessment 
against the Clearing Principles into the 
PoW and mining proposal 
assessments. This assessment will be 
no more onerous than the current 
process, but will remove the longer 
assessment timeframe that is 
associated with clearing permits. 

The 2015 Bill does not implement 
assessment fees. The ability to 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

Act Schedule 6 Item 2), because an 
assessment has already been 
undertaken through the EP Act Part IV 
process, a further assessment of 
clearing will now be required through 
the Mining Proposal I PoW process. 

By way of further example, Regulation 
5, Item 20 of the Environmental 
Protection (Clearing) Regulations 2004 
provides a 10 hectare exemption for 
"low impact' mineral or petroleum 
activities which are (among other 
things) carried out under an authority 
granted under the Mining Act. 
Currently, proponents are required to 
provide baseline environment data, 
however, this does not require the 10 
clearing principles to be addressed (as 
the works are likely to be lower risk). 

If the proponent is required to assess 
against the 10 clearing principles for all 
PoWs or Mining Proposals, this will 
increase the regulatory burden as it 
may require proponents to engage 
external botanical specialists. 

CME considers all sections related to 
prescribing assessment fees should be 
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Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Section in 

Description/Effect Current 
Version of Bill 
(23/02/16) 

programmes of Section 
work and approvals 103AP (1)(b) 
and Section 103AL 
(1)(b) - Lodging 
mining proposal 
and approvals 

Section 103AP Section 
(7)(b) - Lodging (7)(b) 
mining proposals 
and approvals 

Section 103AQ (1) - Section 
Matters to be 103AQ (1) 
considered when 
assessing 
programmes of 
work or mining 
proposals 

Section 103AQ (1) Section 

103 

CME Comments on Exposure Draft 

Mining Proposals and PoWs. CME does 
not consider a robust business case has 
been developed with appropriate 
governance arrangements involving 
industry to ensure DMP is accountable 
for the costs they are seeking to recover. 

CME support the Director General of 
Mines having regards to other matters 
such as social and economic attributes of 
the land. DMP should acknowledge that 
Aboriginal matters are assessed under 
the Aboriginal Heritage Act 1972 and this 
section should make it clear that those 
issues are not relevant to the Minister's 
decision under the Mining Act. 

DMP Comments/Response2 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

prescribe an assessment fee already removed from the Bill. 
exists in the Mining Act, see section 
82A (2)(ba). 

DMP is fully cognisant of the 
administration of the Aboriginal 
Heritage Act 1972 and does not 
purport to administer that Act in any 
way. It is not appropriate the Mining 
Act 1978 cite another unrelated Act. 

A Minister may consult when making 
decisions in their duties as an elected 
representative of the State. 

No further action required . 

CME note the change in PoW Noted. No further action required . 
requirements and removal of the 
requirement for Aboriginal Heritage 
Management to be addressed in the 
PoW application. Industry supports this 
change as it reduces duplication with 
approvals handled by the Department of 
Aboriginal Affairs. 

In paragraph (c) - DMP should include a Section 103AQ (1 )(c) and (d) address Section 103 AQ (1 )(c) has been 
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Table 1: Department of Mines and Petroleum (DMP) Response to the Chamber of Minerals and Energy of Western 
Australia (CME) Submission on Mining Legislation Amendment Bill 20151 

Description/Effect 

Section in 
Current 
Version of Bill 
(23/02/16) 

and (2) - Matters to 103AQ (1) and 
be considered when (2) 
assessing 
programmes of 
work or mining 
proposals 

CME Comments on Exposure Draft 

materiality threshold. PoWs and mining 
proposals should not need to identify §11 
risks to the environment (especially given 
broad definition of environment). 
Suggest 'to the environment' be replaced 
with 'of environmental harm', with the 
definition of environmental harm 
including a materiality threshold as 
suggested above. 

In paragraph (d) - Insert 'reasonable and 
practicable' before "measures", to make 
it clear measures must be reasonable 
and practicable. 

Section 103AN (1) Section CME has no comments related to this 
and (2) - 103AS (1) and section. 
Replacement or (2) 
change of approved 
programme of work 
or mining proposal. 

A PoW or mining 
proposals approved 
may replace, or have 
its operation affected, 
by another PoW or 
mining proposal 
subsequently lodged 
and approved under 

DMP Comments/Response2 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

this issue by using "foreseeable risk of amended to replace "to the 
environmental harm" and whether the environment' 
PoW measures "avoid or minimise the harm". 

with "environmental 

risks". 
Section 103 AQ (1)(d) "mitigate" has 
been replaced with "minimise". 

CME support these amendments. 
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Description/Effect 

this Part. 

Section in 
Current 
Version of Bill 
(23/02/16) 

Division 5 - Low Impact activities 

Section 103AO - Section 
Giving notice of 103AU 
low-impact activity 
and notice of 
completion of low-
impact activity 

When notice of 
proposed low-
impact activity must 
be given Notice must 
be given if there is an 
intention to carry out 
a low impact activity 
and the tenement 
holder is not required 
to comply with the 
requirement for a 
PoW or mining 
proposal for that 
activity. 

Section 103AO - Section 
Giving notice of 

CME Comments on Exposure Draft 

CME recommend low-impact activities 
should align with the activities and 
clearing that is exempt from the need to 
obtain a clearing permit under the 
Clearing Regulations. 

Unless DMP have an electronic system 
available, CME recommend amending 

DMP Comments/Response2 

DMP has published a Low Impact 
Authorised Activities Framework 
discussion paper for public comment. 
The proposed criteria that are in that 
paper were drafted based on the low 
impact criteria that are currently in the 
Environmental Protection (Clearing) 
Regulations 2004. The final criteria for 
Low Impact Notifications will consider 
stakeholder feedback, and will be 
consistent with those in the EP Act and 
regulations. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

CME has been consulted further on the 
details to support the drafting of 
regulations for a Low Impact 
Notification system. 

CME supports this being prescribed in 
regulations as it will result in a 
significant reduction in the need for 
many PoW applications and reduce the 
time and cost for the sector. 

Section 103AO now requires the This issue has been addressed through 
programme of work to be lodged "in the 
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Description/Effect 

low-impact activity 
and notice of 
completion of low
impact activity 

Giving notice of 
proposed low impact 
activity Notice must 
be given 
electronically at least 
five days before 
commencing the 
activity, and must 
specify the nature 
and extent of the 
activity. 

Section 103AO (c) -
Giving notice of 
low-impact activity 
and notice of 
completion of low
impact activity 

Giving notice of 
proposed low impact 
activity Notice must 
be given 
electronically at least 
five days before 

Section in 
Current 
Version of Bill 
(23/02/16) 

103AU 

Section 
103AU (1)(b) 

CME Comments on Exposure Draft 

"Must be given electronically" to "Must be 
given" . 

CME question the requirements of "A 
notice of a low-impact activity under this 
Part - must specify the nature and extent 
of the activity of the proposed low-impact 
activity". CME recommend DMP work 
with industry to develop guidance 
regarding the required form of this notice. 

DMP Comments/Response2 

prescribed manner". This allows 
regulations to determine the method of 
lodgement. It is anticipated that by the 
time that regulations are amended to 
address low impact notifications, an 
electronic lodgement system will be in 
place. 

As CME is aware, DMP is proactively 
engaging with industry, other 
government agencies, non-government 
agencies and the public on the Low 
Impact Authorised Activities 
Framework so that regulations can be 
developed appropriately. The 
notification process is yet to be 
finalised, but must consider both 
efficiencies for industry and 
communication with other land users. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

the amendments by DMP. 

CME has been consulted further on the 
details to support the drafting of 
regulations for a Low Impact 
Notification system. 

CME supports this being prescribed in 
regulations as it will result in a 
significant reduction in the need for 
many PoW applications and reduce the 
time and cost for the sector. 
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Description/Effect 

commencing the 
activity, and must 
specify the nature 
and extent of the 
activity. 

Section in 
Current 
Version of Bill 
(23/02/16) 

Section 103AP - Section 
When prescribed 103AV 
requirements for 
carrying out low-
impact activities 
must be followed 

Section 103AO - Section 
Giving notice of 103AU 
low-impact activity 
and notice of 
completion of low-
impact activity 

Notice of completion 

CME Comments on Exposure Draft 

CME consider the prescribed 
requirements should be no more onerous 
than the existing requirements in the 
clearing exemptions and the prescribed 
requirements should be minimised to 
ensure the regime is simple and 
practical. The low impact clearing 
exemptions were subject to a lot of 
debate when the Environmental 
Protection (Clearing) Regulations 2004 
were released - learning's from that 
process can be applied by DMP. CME 
requests further consultation on these 
prescribed requirements. 

If a low impact activity is such that it does 
not require PoW or mining proposal 
approval, the reporting obligations (i.e. 
notice of before commencing and notice 
upon completion) may be excessive and 
administratively onerous for the level of 
environmental risk associated with these 

DMP Comments/Response2 

DMP will continue to consult with CME 
and other stakeholders during the 
development of Regulations to support 
the Low Impact Notification systems. 

As CME is aware, DMP is proactively 
engaging with industry, other 
government agencies, non-government 
agencies and the public on the Low 
Impact Authorised Activities 
Framework so that regulations can be 
developed appropriately. The 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

CME has been consulted further on the 
details to support the drafting of 
regulations for a Low Impact 
Notification system. 

CME supports this being prescribed in 
regulations as it will result in a 
significant reduction in the need for 
many PoW applications and reduce the 
time and cost for the sector. 

CME has been consulted further on the 
details to support the drafting of 
regulations for a Low Impact 
Notification system. 

CME supports this being prescribed in 
regulations as it will result in a 
significant reduction in the need for 
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Description/Effect 

of low- impact activity 
Notice must be given 
electronically upon 
the completion of the 
activity. 

Section in 
Current 
Version of Bill 
(23/02/16) 

CME Comments on Exposure Draft 

activities. DMP should consider notice 
being provided once - i.e. prior to or at 
completion of the activity. 

If notice is required at completion of low
impact activity, CME question the 
definition of 'completion' (e.g. 
construction, rehabilitation, etc.) and the 
form for which this notice is to be given. 
CME recommend DMP engage with 
industry to define 'completion of low
impact activity' and to develop a form for 
the abovementioned notice. 

Division 6 - Environmental and land rehabilitation conditions 

Section 103AR - Section 
Conditions for 103AW 
preventing, 
reducing or 
remediating 
environmental harm 

Conditions for 
preventing or 
reducing harm 
Reasonable 
conditions may be 
imposed on a mining 

CME question whether this section is 
intended to complement or replace 
sections of the EP Act as this section 
appears to duplicate provisions under the 
EP Act for similar offences. The power to 
impose such conditions can be exercised 
in circumstances where the clearing 
would otherwise be exempt under the 
Environmental Protection (Clearing) 
Regulations 2004 or where it has already 
been regulated under the EP Act. 

There is also no avenue for appeal or 

DMP Comments/Response2 

notification process is yet to be 
finalised as part of this consultation, 
but must consider both efficiencies for 
industry and communication with other 
land users. 

The provisions to impose conditions on 
tenements exist is the current version 
of the Act ( eg see sections 46A, 63AA, 
?OI and 84). The Bill simply relocates 
them to the new "environmental Part" 
of the Act. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

many PoW applications and reduce the 
time and cost for the sector. 

CME notes the existing provisions to 
impose conditions on tenements 
currently exist in the Mining Act and the 
Bill simply relocates them to the new 
Part IV AA - Environmental 
Management. 

CME notes the Bill does not remove 
the current clearing permit exemptions. 

The Bill still does not include any 
avenue to appeal conditions for 
preventing, reducing or remediating 
environmental harm. At the very least, 
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Description/Effect 

tenement for the 
purposes of 
preventing or 
reducing harm to the 
environment, 
undertaking surveys 
and monitoring and 
reporting the data, or 
remediating 
environmental 
damage. These may 
be imposed, 
cancelled or varied at 
any time. 

Section in 
Current 
Version of Bill 
(23/02/16) 

Section 103AS - Section 
Conditions relating 103AY 
to clearing of native 
vegetation. 

The conditions 
mentioned above 
may relate to the 
clearing of native 
vegetation, and if so 
the decision maker 
must have regard to 
the EPA clearing 
principles, and may 
impose a condition 

CME Comments on Exposure Draft 

review conditions, whereas under the EP 
Act a right of appeal exists. There is no 
clear requirement for decision makers 
under both Acts to coordinate so that 
regulation is consistent and not 
duplicative. 

DMP Comments/Response2 

CME has no comments related to Noted. 
Section 103AS - Conditions relating 
to clearing of native vegetation. 

Offsets should be determined in 
accordance with the WA Environmental 
Offsets Guidelines to ensure duplication 
with the powers under the EP Act to 
impose offsets does not occur. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

the Bill should include an avenue to 
review conditions. 

No further action required . 
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Description/Effect 

requiring an offset. 

Section in 
Current 
Version of Bill 
(23/02/16) 

Section 103AT Section 
(1 )(b) 
Environmental 

- 103AZC (1)(b) 
and 103AZC 
(4) management 

systems and 
Section 103AT (3) 
Environmental 
management 
systems 

Condition that mining 
lease holders must 
keep an 
environmental 
management system 
for mining operations 
approved under a 
mining proposal , and 
ensures that it is 
appropriately 
reviewed. 

Section 103AU (1) - Section 
Duty to prevent or 

CME Comments on Exposure Draft 

-· 

Section 103AT (1)(b) - Environmental 
management systems - should include 
the words 'reasonable and practicable' at 
the start of the paragraph before 
'implementation actions'. 

Section 103AT (3) - Environmental 
management systems - "An 
environmental management system must 
deal with matters that the guidelines 
require it deal with", CME recommend 
DMP engage with industry to develop 
non-prescriptive guidance to outline the 
basic criteria required for developing and 
maintaining an EMS. 

DMP should clarify the requirements 
proponents will need to meet for an EMS 
at the approvals stage (i.e. when a 
mining proposal is submitted) and at the 
operations stage. 

CME considers a fully developed EMS 
should only be required once the mine is 
at the operation stage. 

It should be a defence to the offences in 
the EP Act if a tenement holder has 

DMP Comments/Response2 

Section 103AZC outlines the 
requirements for EMS for mining 
leases and miscellaneous licences. 
103AZC ( 1 )(b) refers to "practicable" 
measures. 

DMP is developing EMS guidelines. As 
is normal practice, DMP will engage 
closely with stakeholders during 
development of these guidelines and 
look forward to CMEs contribution. 

Section 103AZD deals with duty to 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

CME supports the DMP's intent to 
develop EMS guidelines with 
stakeholder input. 

CME's suggested amendments for the 
EP Act should be considered following 
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Description/Effect 

reduce 
environmental harm 

Condition that mining 
lease holders must 
take all reasonable 
and practicable 
measures to prevent 
or minimise harm to 
the environment 
arising as a 
consequence of 
mining operations 
approved under a 
mining proposal. 

Section in 
Current 
Version of Bill 
(23/02/16) 

103AZD 

Section 103AA T - Section AZB 
Security for 
compliance with 
conditions for 
preventing or 
reducing 
environmental 
harm. 

Security for 
compliance with 
environmental or land 
rehabilitation 
condWons The 

CME Comments on Exposure Draft 

operated in accordance with this duty or 
its approved PoW or mining proposals. 

The works approval and licensing 
requirements in Part V of the EP Act 
should be removed (or this duty 
confined) to avoid unnecessary 
regulatory duplication. 

The term "harm to the environmenf' in 
Section 103AU (1) should be replaced 
with the defined term "environmental 
harm" (which should include a materiality 
threshold) . 

CME has no comments related to this 
section. 

DMP Comments/Response2 

prevent or reduce environmental harm. 

DMP is unable to comment on 
provisions within the EP Act unless 
they are contained within the current 
Bill. 

Section 103AZD ( 1) uses the term 
"environmental harm" . 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

passage of the Bill. 
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Description/Effect 

Minister may require 
mining tenement 
holders to lodge a 
security in relation to 
the above 'conditions 
for preventing or 
reducing harm'. 

Other 

Section in 
Current 
Version of Bill 
(23/02/16) 

Section 55A - Section 55A 
Works Schedule 

On the approval of 
retention status, or at 
any subsequent time, 
the Minister may 
impose the holder of 
the prospecting 
licence a condition 
requiring the holder 
to comply with a 
specified works 
schedule. 

CME Comments on Exposure Draft 

CME question the replacement of PoW 
with Works Schedule. A definition for 
Work Schedule has not been provided. 

Other Amendments - Regulations, Transitional Provisions and the EP Act 

DMP Comments/Response2 

"Programme of work' in this section is 
being replaced with the more accurate 
term "works schedule'', so that there is 
no further confusion between a 
programme of work application under 
section 103AD and a works schedule 
imposed by the Minister. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

The Bill should be updated to include a 
definition for Works Schedule. 
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Description/Effect 

Section in 
Current 
Version of Bill 
(23/02/16) 

Section 162 - Section 162 
Regulations 

Directions 
regarding 
environmental 
management 
systems -
Regulations can be 
made to authorise 
an inspector to give 
directions in relation 
to the preparation, 
revision , content and 
provision of a system 
for environmental 
management. 

Section 162 - Section 162 
Regulations 

Expanded inspector 
powers 

Regulations can be 
made to authorise 
increased powers for 
inspectors i.e. 
inspection and 
examination , 

CME Comments on Exposure Draft 

CME recommend DMP engage with 
industry to develop non-prescriptive 
guidance to outline the criteria required 
for developing and maintaining an EMS. 

CME note the expanded inspector 
powers are generally in line with the EP 
Act (Part VI - Enforcement). 

DMP should consider the development of 
a memorandum of understanding (MoU) 
with EPA that sets out a formal process 
for regulators engaging with one another 
to reduce the burden on a company 
which is being inspected. 

DMP Comments/Response2 

DMP is developing EMS guidelines. As 
is normal practice, DMP will engage 
closely with stakeholders during 
development of these guidelines and 
look forward to CMEs contribution. 

A Memorandum of Understanding 
(MoU) between the DMP and Office of 
the Environmental Authority (OEPA) is 
in place. Similarly MoUs/Administration 
Agreements are in place with the 
Department of Environment 
Regulation, Department of Water and 
Department of State Development. As 
is evidenced in the Reforming 
Environmental Regulation Program, 
DMP is committed to reducing 

Further Comments for 
Consideration by the Standing 
Committee on Legislation · 

CME supports the DMP's intent to 
develop EMS guidelines with 
stakeholder input. 

CME supports the DMP utilising 
existing MoUs to streamline the 
inspections. 
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Description/Effect 

copying , 
photography, 
requiring production 
of documents and 
attendance at 
interviews. 

Section in 
Current 
Version of Bill 
(23/02/16) 

Section 162 - Section 162 
Regulations 

Incident Reporting 

Regulations can be 
made to provide for 
the reporting and 
recording of 
prescribed incidents. 

CME Comments on Exposure Draft 

The requirement for reporting 
environmental incidents potentially 
increases regulatory overlap between the 
EP Act and the Mining Act. There are 
already multiple reporting obligations for 
similar incidents (e.g. Section 72 under 
the EP Act; incident reporting conditions 
on Ministerial Statements I Licences). 

For example, an incident may lead to 
numerous reporting requirements. 
Further, given the different definitions of 
"environmenf' and "environmental harm" 
between the EP Act and proposed 
Mining Act provisions, there is the 
potential for inconsistency between 
reporting requirements for similar 
incidents with little added environmental 
benefit. 

CME recommend the DMP complete a 
review of all mandatory environmental 
incident reporting currently required in 

DMP Comments/Response2 

regulatory duplication and will continue 
to liaise with these and other relevant 
agencies to that effect. 

Agreed. DMP has MoUs/Administration 
Agreements are in place with other 
regulatory agencies and will continue 
to liaise with these agencies to avoid 
regulatory duplication. Specifically in 
relation to incident reporting, DMP is 
developing regulations to clarify 
reporting requirements. As is normal 
practice, DMP will engage closely with 
stakeholders during development of 
these guidelines and look forward to 
CMEs contribution. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

CME notes the incident reporting 
requirements will be specified in the 
regulations. 

Whilst CME notes it will have an 
opportunity to review the regulations 
through the Mining Industry Liaison 
Committee (MILC) to ensure 
duplication is minimised as much as 
possible, it maintains its concern 
regarding the existing duplication of 
reporting requirements between 
different legislation regulating 
environmental matters (eg EP Act; 
Mining Act; Rights in Water and 
Irrigation Act 1914). 
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Section in 
Current 
Version of Bill 
(23/02/16) 

Environmental N/A 
Reporting 

Regulations can be 
made to provide for 
the periodic lodging 
of environmental 
reports in relation to 
mining operations 
under a mining 
proposal. 

Transitional arrangements schedule 

Continuation of N/A 
conditions for 
prevention of injury 
to land 

CME Comments on Exposure Draft 

Western Australia to prevent duplication 
as much as possible. 

CME recommend DMP minimise 
duplication as much as possible. DMP 
should not introduce regulations for the 
lodging of environmental reports as this 
is already adequately covered by the 
annual environmental report (AER) 
tenement condition . 

CME has no comments related to 
continuation of conditions for prevention 
of injury to land. 

DMP Comments/Response2 

As part of implementing the RER 
Program, DMP is reviewing all 
environmental tenement conditions, 
with a view to minimising the number of 
conditions and capturing standard 
requirements in regulations. 

DMP is aware of the potential 
duplication of reporting requirements of 
the Mining Act (e.g. AER, Mine 
Rehabilitation Fund etc.) and will 
ensure that reporting duplication is 
avoided. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

CME notes DMP's intent to remove all 
tenement conditions related to 
environmental reporting. 

CME will continue to work with DMP to 
ensure reporting requirements are not 
duplicative. 

CME notes DMP's response regarding 
duplication of reporting requirements of 
the Mining Act. However, CME remains 
concerned about existing duplication of 
environmental reporting requirements 
between different legislation regulating 
environmental matters (e.g. EP Act; 
Mining Act; Rights in Water and 
Irrigation Act 1914) . 
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Continuation 
securities 

Section in 
Current 
Version of Bill 
(23/02/16) 

of N/A 

Existing securities 
will not be affected. 

Previously N/A 
approved 
programmes of 
work Pow 
approvals will not 
be affected. 

Previously approved Section 24 
mining proposals 

Former provisions 
under Sections 
700(1), 74(1)(ca) and 
82A(2)(b) . 

Mining proposals will 
have a transition 
period of six years. 

CME Comments on Exposure Draft 

CME has no comments related to 
continuation of securities. 

CME has no comments related to 
previously approved programme of 
works. 

As there may be circumstances where an 
exemption to the transition period may be 
more practicable, CME recommend DMP 
include provisions for this. 

Where an existing mining proposal 
transitions to the new format within six 
years, CME consider the re-approval 
should be exempt from paying the 
assessment fee as per Section 103AL 
(1 )(b) - Lodging mining proposals 
and approvals. 

DMP Comments/Response2 

Six years is considered an appropriate 
timeframe for transitional provisions. 

It is proposed that, where the mining 
proposal is simply being rewritten to 
meet the new guidelines, no fee will be 
payable. A fee would be payable if 
there are to be amendments to the 
already approved mining proposal. 

Further Comments for 
Consideration by the Standing 
Committee on Legislation 

There may be circumstances where the 
transition period of six years is not 
appropriate. For example, where a site 
is on care and maintenance. 

Section 24 should be updated to allow 
for an extension to be granted by the 
DG of Mines or Minister for Mines and 
Petroleum where appropriate. 
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Further Comments for 
Section in Consideration by the Standing 

Description/Effect Current CME Comments on Exposure Draft DMP Comments/Response2 Committee on Legislation 
Version of Bill 
(23/02/16) 

Environmental Protection Act 1986 amendment - Schedule 6 

N/A CME has no comments related to 
amendments of the EP Act. 
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